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IN THE COURT  OF THE  SESSIONS JUDGE,SONITPUR :: 
TEZPUR 

 
Sessions Case   No. 259 / 2012 

                           GR Case No. 135 of 2010 

(under section 366(A) and 376(f) of IPC) 

                              

                             State of Assam 

                                     -   Versus  - 

                                           Md. Sariful Ali 

   

          Present  :     Mr. P.J. Saikia, AJS, 
                                               Special Judge, 

                                              Sonitpur, Tezpur. 

Appearance  : 

For  the  State     :     Mr. H.P .Sedai,                 
            Public Prosecutor.                   

                                                     

For the accused          :         Sri P.Singh Sethi, Legal Aid 

Counsel.    

           

          Date of evidence    :     11-04-2013, 04-06-2013, 

      22-07-2013, 28-04-2014, 

      24-06-2015, 12-11-2015 

      & 14-03-2016.  

 

          Date of argument  :       24-05-2016. 

 

 Date of judgment  :     24-05-2016. 
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                J   U   D   G   M   E   N   T 

 

  The case is against the accused Md. Sariful Ali was committed to 

this Court for trial by the learned Judicial Magistrate, 1st class, Tezpur, 

Sri K.K. Pathak, on 22-08-2012. 

The Prosecution case. 

 

1. The prosecution case against the accused is that on the day of 

occurrence he had kidnapped the thirteen years old daughter of the 

informant.      

 

2. During the period of investigation, the victim was recovered by 

police. She was subjected to medical examination and was produced 

before a Magistrate for recording her statement u/s 164 Cr.P.C. She 

has stated before the Magistrate that on the day of occurrence, the 

accused Sariful, in the company of two other persons namely Lutfur Ali 

and Chunumunu had gagged her mouth while she came out of her 

house to attend the call of nature. She has stated that she was taken 

through the PWD Road and in the light of the street lamps she could 

recognize the faces of those boys. She was taken to a small hotel 

where she was made to stay that night and on the next day Lutfur and 

the accused took her to Jorhat, where the accused had committed rape 

upon her. While she was at Jorhat the mother of the accused arrived 

there and on a promise to make her the daughter-in-law, she was 

taken to Jamuguri in a public bus. While they were coming to 

Jamuguri, the accused Sariful disembarked from the bus midway and 

disappeared. The victim and the mother of the accused continued their 
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journey. On arrival at their destination, the mother of the accused had 

backed out and refused to accept the victim as the daughter-in-law 

and handed her over her to police.     

3.  On conclusion of police investigation, police filed chargesheet 

against the accused alleging that the accused had kidnapped the victim 

girl and also committed rape upon a girl under the age of 12 years.  

  

Points for determination. 

4.  The points for determination in this trial are as to – 

(i) Whether the accused had kidnapped the victim girl 

with the intent that she will be subjected to illegal 

intercourse with him and  

(ii) Whether the accused had committed rape upon a 

minor girl below the age of 12 years.  

 

Decision and reasons thereof 

5. In order to prove the offence against the accused, the 

prosecution side has examined nine witnesses. The defence plea is 

total denial.  

6. Before taking up the evidence of other witnesses, I shall take up 

the evidence of the victim girl first. 

7.   She has reiterated her statement recorded u/s 164 Cr.P.C. 

before the learned Public Prosecutor. She has admitted before the 

learned defence counsel that the accused Sariful wanted to marry her 

but his mother opposed that proposal.  

8.  The victim has proved her statement recorded u/s 164 Cr.P.C as 

Exhibit 1.  
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9.  Now, I shall take up the evidence of Jamuna Nayak. She has 

stated in her evidence that after 25 days of the occurrence, the victim 

girl was recovered. This fact has been supported by another witness 

namely Rina Nayak.  

10.  Thus the fact that after 25 days of the occurrence the victim girl 

was recovered has unassailed.  

11.  The learned Public Prosecutor has submitted that considering 

the age of the victim, the accused deserves to be convicted in this 

case. I failed to agree with the learned Public Prosecutor.  

12.    Way back on 9th September, 1964 in  S. Varadarajan Vs. 

State of Madra, reported in AIR 1965 SC 942, it has been held -------- 

 Where a minor girl, alleged to be taken away by the accused person, 

had left her father's protection knowing and having capacity to know 

the full import of what she was doing and voluntarily   joined the 

accused, it could not be said that the accused had taken her away 

from the keeping, of her lawful guardian within the meaning of s.361 

of the Indian Penal Code (Act XLV of 1860).  Something more had to 

be done in a case of   that kind, such as an inducement held out by the 

accused person or an active participation by him in the formation of 

the intention, either immediately prior to the minor leaving her father's 

protection or at some earlier stage. If  the evidence failed to establish 

one  of  these things, the  accused  would not be guilty  of the  offence 

merely because after she had actually left  her  guardian's house  or  a  

house where her guardian had kept her  she  -joined the accused, and 

the accused helped her in her design not to return  to  her guardian's 

house by taking her  along with him from place to place. 

https://indiankanoon.org/doc/1515807/
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13. Thereafter in Shyam And Another vs State Of Maharashtra 

(AIR 1995 SC 2169), the Hon,ble Supreme Court  has reiterated the 

same view. The facts of the case before the Apex court are – 

 “The accuseds were young people at the time of the commission of 

the offence in the year 1984. Out of them, Shyam, A-1 wanted to 

marry the prosecutrix, Lalita. He made a proposal to her about two to 

three months prior to the occurrence which was spurned by her. On 

the day of the occurrence, she was incidentally at the common tap for 

washing clothes and to fetch water back home. The appellants riding 

their respective bicycles came at that time and at their asking she sat 

on the carrier of the bicycle of Suresh. A-2 and Shyam, A-l followed 

that bicycle as if escorting. The prosecutrix was taken to a room in the 

house of someone where she was made to perform a ritual signifying 

marriage between her and Shyam, A-l. The mother of the prosecutrix 

finding the girl missing reported the matter to the police and on its 

activation the prosecutrix was recovered from that room along with 

Shyam the appellant. This is the sum and substance of the prosecution 

case.”  

14. Upon the said facts, the Hon,ble Supreme Court has held  as 

under – 

“Normally, her statement in that regard would be difficult to 

dislodge, but having regard to her conduct, as also the manner of the 

so-called "taking", it does not seem that the prosecutrix was truthful in 

that regard. In the first place, it is too much of a coincidence that the 

prosecutrix on her visit to a common tap, catering to many, would be 

found alone, or that her whereabouts would be under check by both 

the appellants/ accused and that they would emerge at the scene 
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abruptly to commit the offence of kidnapping by " "taking" her out of 

the lawful guardianship of her mother. Secondly, it is difficult to believe 

that to the strata of society to which the parties belong, they would 

have gone unnoticed while proceeding to the house of that other. The 

prosecutrix cannot be said to have been tied to the bicycle as if a load 

while sitting on the carrier thereof. She could have easily jumped off. 

She was a fully grown up girl may be one who had yet not touched 18 

years of age, but, still she was in the age of discretion, sensible and 

aware of the intention of the accused Shyam, That he was taking her 

away for a purpose. It was not unknown to her with whom she was 

going in view of his earlier proposal. It was expected of her then to 

jump down from the bicycle, or put up a struggle and, in any case, 

raise an alarm to protect herself. No such steps were taken by her. It 

seems she was a willing party to go with Shyam the appellant on her 

own and in that sense there was no "taking" out of the guardianship of 

her mother. The culpability of neither Shyam, A-1 nor that of Suresh, 

A-2, in these circumstances, appears to us established.” 

15. In    Kuldeep K. Mahato vs State Of Bihar  [reported in 

1998 SCC (Cri) 1460] the  prosecutrix was going to a bazar for 

purchasing bangles. Kuldip kumar Mahato on seeing her, asked her as 

to where she was going. In the meantime, a tempo came from the 

opposite direction which was stopped by Kuldip Kumar Mahato  and 

forcibly made the prosecutrix to sit in the said tempo. After sitting in 

the tempo, Kuldip kumar Mahato showed the knife to prosecutrix and 

threatened her to keep quite. It is then alleged that they got down at 

Ramgarh and stayed there till 12.2.1993. 
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16. It is then alleged by the prosecution that during the night of 

12.2.1993, Kuldip Kumar Mahato committed the rape on her against 

her will. On 13.2.93, the brother of Kuldip Kumar Mahato came to the 

said village and brought them back to Maraikhud. Appellant as well as 

prosecutrix are resident of the same village and in fact house o the 

appellant is quite close to the house of prosecutrix. Both were known 

to each other well. 

17. The prosecutrix narrated the incident to her father. Thereupon, 

a complaint was lodged on 14.2.1993, pursuant to which offence came 

to be registered against the appellant.  

18. Upon the afforsaid facts, the Hon,ble Apex court has held that 

the  prosecutrix had sufficient opportunity not only to run away from 

the house at Ramgarh but she could have also taken the help of 

neighbours from the said village. The medical evidence also indicated 

that there were no injuries on the person of the prosecutrix including 

her private part. The Court further held that   the entire conduct of the 

prosecutrix clearly showed that she was a consenting party to the 

sexual intercourse 

19. In Hajarat Ali vs State Of Assam, reported in  (2004) 3 GLR 

503, Hon,ble Gauhati High Court has also reiterated the view of the 

Apex court expressed in Shyam (supra). It is a case of Tezpur.The 

facts of the case before the Hon,ble High Court are like this --- 

 

20. A girl aged about 14 years, was missing since when she went to 

toilet. It was alleged that the appellant kidnapped the said girl with ill 
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motive. On the basis of the FIR, the Police registered a case under 

Section 366A IPC and took up the investigation. During the course of 

investigation, the accused was arrested and the victim girl was 

recovered from Tezpur Bus Stand. After completion of the 

investigation, charge sheet was filed under Section 366A IPC against 

the appellant.  

21. The law is very clear on the point. There is no evidence in this 

case to suggest that the victim had tried to escape from the clutches of 

the accused. For more than twenty days she was allegedly made to 

stay at Jorhat.She never informed the neighbours. She travelled in 

public buses and she never complained before anyone that she was 

kidnapped. In this trial she admitted that the accused wanted to marry 

her but her mother opposed that marriage. I find that the evidence of 

the prosecutrix, to the effect, that she was kidnapped by the accused 

failed to inspire confidence. 

22.  Another fact that has come to my notice is that apart from the 

charge u/s 366 (A) I.P.C, this court had also framed the charge u/s 

376(f) of the IPC against the accused but it is clear on the face of the 

record that the victim girl was above 12 years of age. The ejahar as 

well as the statement of the victim never claimed that the victim was 

under twelve years of age at the time of commission of the offences. 

Therefore, I am constrained to hold that the said charge u/s 376(f) of 

the IPC was unnecessarily framed against the accused.   

23. Under the aforesaid premised reasons, I hereby hold that the 

prosecution side has failed to prove the offences against the accused 

beyond all reasonable doubt. 

 

https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1559723/
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O  R   D  E   R. 

 

24. That being the position, the accused Md. Sariful Ali is found not 

guilty and he is acquitted from this case.    

 

 Given  under  my  hand  and  seal  of  this  Court  on  this  24th 

May, 2016.  

  

 

                                                               (P.J. Saikia ) 
                                      Special Judge , 

                                        Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 
      (P.J. Saikia) 

                 Special Judge , 
                                             Sonitpur, Tezpur.                                                              

                                           

Typed by me.  

    

(R. Hazarika) 

Steno. 
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  A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Prafulla Nayak, informant 

  P.W.2  -  Smt. Asha Nayak 

  P.W. 3 -  Md. Sunsun Ali, 

  P.W. 4 -  Smti Jamuna Nayak,,  

  P.W. 5 -  Smt. Rina Nayak, 

  P.W. 6 -  victim 

P.W. 7 -  Dr. Achinta Kr. Borah, M.O. 

P.W. 8 -  Sri Daneswar Deka, I.O. 

P.W. 9 -  Sri Hema Kanta Dutta, I.O. 

Defence  witnesses       -               

         NIL 

Prosecution  Exhibit 

  Ext.1   - statement of the victim u/s 164 Cr.P.C 

  Ext.2   - Medical report 

  Ext.3  -  Advice slip 

  Ext. 4 -  Charge sheet. 

  Ext.4   - FIR 

  Ext.5   - sketch map 

 

Defence  Exhibits          -           

        NIL                                        

              

                                                             ( P.J. Saikia ) 
                                                             Special Judge , 

                                                            Sonitpur, Tezpur.                         


